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Summaries of 5th Circuit Cases Dealing with Abortion

Tooten v. Shevin,493 F.2d 173 (sth Cir.1974)

Beatrice Tooten, a non-physician, was charged under the Florida abortion statute
with performing an illegal abortion in an unapproved facility. In response to the charges,
she moved to dismiss contending that the Florida statute was unconstitutional. The trial
court denied her motion. She then applied to the Florida Supreme Court for a writ of
prohibition alleging that the unconstitutional abortion statute deprived the trial court of
jurisdiction. Although the extraordinary writ of prohibition will lie to bar a state criminal
prosecution based upon an unconstitutional statute, the Florida Supreme Court summarily
denied her application.

On appeal the federal district court rejected her contention that she had exhausted
her state remedies and suggested that she allow the Florida state courts a chance to
consider her arguments during the trial and appellate process. The 5th Circuit Court of
Appeals affirmed.

The issue presented is whether a pre-trial application for a writ of prohibition
addressed to a state supreme couft satisfies the exhaustion requirement which is a
prerequisite before seeking federal habeas corpus relief. We hold that it does not.

Before federal coutts will release state prisoners before trial, the judicially crafted
exhaustion requirement must be fulfilled. The exhaustion requirement, which is firmly
rooted in sound considerations of federal-state comity, protects two significant interests.
First, exhaustion preserves the role of the state courts in the application and enforcement
of federal law. Second, exhaustion presen'es orderly administration of state judicial
business, preventing the interruption ofstate adjudication by federal habeas proceedings.

These fundamental interests underlying the exhaustion doctrine are satisfied by
giving the state an initial opportunity to pass upon and correct alleged violations of the
federal rights of its prisoners. Appellant has not presented the Florida courts with such an
"initial opportunity" to promulgate a final and definitive ruling. Unlike the double
jeopardy contention in Fain v. Duff,488 F.2d 218 (5th Ch. 1973), upon which appellant
relies, the Florida courts have yet to finally adjudicate the issue presented here.
Interruption of the state proceedings would seem to frustrate the very policies upon which
the exhaustion doctrine is based.

Challenging the constitutionality of the Florida statute appears to be merely a
classic example of a federal defense to a state prosecution. Federal habeas corpus does
not lie, absent special circumstances, to adjudicate the merits of an affirmative defense to
a state criminal charge prior to a judgment of conviction by a state court. This case does
not present the special circumstances envisioned by the courts. The Florida coufis are
surely capable of recognizing and vindicating appellant's constitutional argument, if it is
as clearly correct as she suggests.

Federal habeas corpus should not be used as a "pretrial motion forum for state
prisoners." To adopt appellant's contentions in this case would create just such a result.

AFFIRMED.

5thCir-Abortion:\CaseSummaries.wps Page I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
t
I
I
t
t

Parks v. Harden,s04 F.2d 861 (5th Cir.1974)

Two district courts reached opposite conclusions in two different class actions
inr olving the same issues: (1) Does the failure of a state to provide benefits to mothers of
unborn children under the joint federal and state Aid to Families with Dependent
Children (ADFC) program contravene provisions of the Social Security Act? (2) Does the
Act deny to unborn children or their mothers the equal protection of the laws? ln Parks v.

Harden the District Court for the Northern District of Georgia concluded that an unborn
child simply was not a child within the meaning of the Act, dismissed the cause of action,
and dissolved the restraining order it had entered orally pending its decision on the merits.
354 F.Supp . 620 In Harris v. Mississippi the District Court for the Northem District of
Mississippi held that unborn children were "eligible individuals" under the Act, and that
Mississippi could not, therefore, deny them AFDC benefits.363 F.Supp. 1293. The
Court of Appeals affrrmed Harris and reversed Parks.

Before addressing the substantive issues, the court considered several questions,
'Jurisdictional" in a broad sense, which have concerned other district or circuit courts
confronting the same issue addressed in this case. First, the holding in Roe v. Wade, 410
U.S. 113, 158, 93 S.Ct. 705,729,35 L.Ed.2d 141, 180 (1973) that "the word 'person,' as

used in the Fourteenth Amendment, does not include the unborn," raises such a question.
That a fetus is not constitutionally entitled as a person to claim certain benefits in no way
affects the right or power of Congress to extend benefits to unbom children by
appropriate legislation. Congress can extend benefits to unborn children by appropriate
legislation. The question for resolution here is whether Congress did so. The court
rejects the conclusion in Poole v. Endsley,371 F. Supp. 1379 (l{.D.Fla. 1974) that "if an
unborn is not a person under the Fourteenth Amendmentf,] an unborn has no right of
action under Section i983 and [the] claim must fall," because it is the rights of the
expectant mother, rather than those of the fetus which are at state. Citing Alcala v. Burns,
362F. Supp. 180, 186 (S.D. Iowa 1973).

The court also rejects the argument that the mother's rights under the AFDC
program are "incidental to, and derived from, the statutory benefits conferred upon the
children;" and that since the unborn child is not a person, no benefits can be derived on its
behalf. See Murrow v. Clffird, D.l{.J. [Civ.Act.No. ll4-74] (letter memorandum, June
12, 1913, at3),vacated and remanded for assignment to a three-judge court, 502F.2d
1066 (3 Cir. 1974). The definition in the Act of "aid to families with dependent children"
makes it evident that Congress contemplated payments of ADFC benefits directly to the
relative with whom a dependent child is living, to meet the relative's own needs. The
rights of the mother, under the language of the Act, are direct, not derivative.

The second jurisdictional difficulty is raised by the Murrow case in which
plaintiffs brought their action for declaratory and injunctive relief on statutory and
constitutional grounds. The cases here present a far different situation from that in
Murrow and this court can decide the case based upon the lower courts' statutory
decisions.

The court then turns to the merits of the controversy, and to the AFDC program
itself. The AFDC program originated in 1935 as one of the three major categorical
assistance plans provided for by the Social Security Act of 1935. Although administered

5thCir-Abortion:\CaseSummaries.wps Page2
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b1 each participating state. the program is largely financed by the federal government, on
a rnatching fund basis. State participation is essentially voluntary, but states which do
paricipate are required to submit an AFDC plan to THE Department of Health,
Education. and \\'elfare (HEW) for approval by the Secretary. So long as the state plans
meet the requirements of the Act, the states have considerable latitude in setting the
"standard of need" to be employed in determining eligibility for benefits, and the level of
benetits paid to eligible individuals.

.\ state may not deny benefits to an entire class of individuals eligible under the
-\ct. -{ppellants argue that an unborn child is a "dependent child: within the meaning of
Section a06(a) of the Act (42 U.S.C. $ 606(a)), and that expectant mothers are therefore
"eiigible" individuals who may not be denied benefits under the Act. The states rejoin
that although federal monies arc avatlable with respect to unborn children under the Act,
pa)ment of benefits with respect to unbom children is optional with the state and not a
requirement. To resolve the controversy, the court looks to the Act itself, and to three
Supreme Court decisions for aid to the statutory reading.

$ 402(a)(10) of the Act requires that states provide "aid to families with
dependent children" and that such aid "shall be fuinished with reasonable promptness to
ali eligible individuals." The inquiry is whether an unborn child is a "dependent child for
AFDC purposes. The definition of "dependent child" in $ 406(a) of the Act does not
appear to be helpful. No Congressional intent to include or exclude the unborn is
apparent. Definitions from dictionaries only reinforce the conviction that the term "child"
can be defined either to include or to exclude the unborn. Conceding a dearth of guidance
form legislative history, logic, or lexicon, the defendants would have the court deny
AFDC benefits to these plaintiffs, because we can discern no congressional intent to
include them. The Supreme Court however. has delineated a different test for construing
the AFDC provisions, and in applying it, the court concludes that the plaintiff must
prevail.

In three Supreme Court cases--King v. Smith, 392 U.S. 309, 88 S.Ct. 2128,20
L.Ed.2d 1118 (1968(Court invalidated an Alabama regulation which denied AFDC
benefits to otherwise eligible dependent children whose mothers "cohabited" with any
able-bodied man); Townsend, v. Swank, 404 U.S. 282, 92. S.Ct. 502, 30 L.Ed.2d 448
(1971)(Court struck down an Illinois plan denying benefits to needy children eighteen to
twenty-one years of age who attended college, but granting funds to children of same age
attending high school or vocational school); and Carleson v. Remillard, 406 U.S. 598,92
S.Ct. 1932,32 L.Ed.2d 352 (1972)(The Court held that California's attempt to deny
AFDC benefits to "military enlistees" under the "continued absence from the homeoo

provision of 42 U.S.C. $ 602(a) was in conflict with that section and consequently
invalid)--the Court struck down and held invalid under the Supremacy Clause a state
attempt to limit or preclude the payment of benefits to an individual otherwise eligible
under the Social Security Act.

The Supreme Court has established a two-step standard by which any state
exclusion may be judged. First, we must decide whether the statutory language fumishes
a basis for eligibility. Second, if facial eligibility is established, we must examine the
statute itself and plumb its legislative history to determine whether Congress intended to
exclude the class to which the state would deny benefits. If no Congressional

5thCir-Abortion:\CaseSummaries.wps Page 3
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authorization tbr exclusion can be found. the state standard is in conflict with the Act, and
is ir:.r alid under the Supremacy Clause. Our research has disclosed no Congressional
intent to erclude the unborn, nor do defendants argue that the statute or its legislative
history evidences any Congressional intent to exclude the unborn. Thus, the single issue
It-rr resolution is. "Is an unbom child an "eligible individual" under the Social Security
-\ctl"

The plaintiffs argue that HEW regulations resolves the "eligibility" portion of the
King-Totrrtsend test in their favor. An HEW regulation, which authorizes palnnent of
-{fDC funds to expectant mothers with respect to their unborn children, they argue, has
necessarill'. if tacitly, recognized that an "unbom child" is a "dependent child" within the
-\ct. and hence "eligible under federal standards for AFDC benefits.

Defendants and HEW itself, argue, on the other hand, that the act allows HEW to
ertend AFDC benefits to unborn children and expectant mothers at the option of each
state despite the fact that they are ineligible under the Act. The fifth circuit court
disagrees.

The court rejects the argument that the attention Congress has given to mothers
and children in Title V of the cat shows no purpose to ignore them in Title IV.
Moreover, the fact that certain of the Act's provisions can sensibly be applied only to a
child who is bom does not necessarily exclude the unborn. Most importantly, HEW's
contention that its regulation authorizes optional payment to "technically ineligible"
recipients cannot withstand close scrutiny. Either unborn children are eligible or they are
not. If they are eligible, HEW has acted properly in permitting payments with respect to
the unborn and under the King-Townsend standard no state may declare expectant
mothers and their fetuses ineligible. If this class is ineligible, however, then HEW has no
power to allow the benefits, and in doing so, it has acted ultra vires.

For several reasons, we hold that HEW has recognizedthat the unbom are eligible
and that such a determination is a reasonable construction of the Act. First, payments to
expectant mothers are consistent with the purposes of the Act "to care for needy
dependent children and the parents or relatives with whom they are living." See 42
U.S.C. $ 601. An unborn child deprived of proper prenatal care which is vital to the
physical and mental health of the child may reasonably be said to be as "needy" and
"dependent" as a child born into similar circumstances. Moreover, Congress appears to
have recognized the status of the fetus as at least apparently eligible for benefits.
Resolutions introduced in both houses of Congress which would have excluded the
unborn were defeated. We believe that Congressional consideration of these measures at
minimum establishes Congress' belief that unborn children are currently eligible under
the Act "and that only by amending its language can their status as eligible individuals be
altered."

HEW's interpretation of the Act as allowing "optional" payments with respect to
the unborn is inapplicable insofar as those regulations are inconsistent with the
requirement of $ 402(a)(10) that aid be furnished "to all eligible individuals."

We hold that both hurdles of the King-Townsend standard are cleared. Thus, the
practices of the states of Georgia and Mississippi denying AFDC benefit to expectant
mothers strictly on the basis of the fetal status of their children contravenes the Social
Security Act of 1935, and is therefore violative of the Supremacy Clause of the United

5thCir-Abortion:\CaseSummaries.wps Page 4
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States Constitution.
Parks v. Harden is reversed and Harris v. Mississippi is affirmed.

ANISWORTH, Circuit Judge (dissenting) :

The majority unduly legislates by judicial fiat and encumbers state and federal
govemments with difficult and complex burdens.

Since. as the majority concedes, the statutory tems provide little interpretative
assistance, and the legislative history is even less helpful, HEW's interpretation should be
given considerable deference. Moreover, HEW's position has been consistent and
unchallenged for some 30 years. In such cases of longstanding construction of a statute
by those charged with its administration, the agency's construction should be followed
"unless there are compelling indications that it is wrong. Citing several U.S. Supreme
Court cases. We have no compelling indications that HEW's position is wrong.

HEW's position is neither mandated by nor inconsistent with the Social Security
Act. The regulation is analogous to other provisions by which HEW makes funding
available to states under the AFDC program on a non-mandatory basis. In the context of
those provisions, the rationale of providing optional funding for payments to pregnant
women allowed by the regulation involved in this case becomes clearer. By providing
payments to women before the child is born, states can more effectively guarantee the
provision of needed assistance immediately to post-partum children, those children who
are clearly eligible for assistance under the Act. The fact of ineligibility is clear. The
optional extension of "payments with respect to an unborn child" is not a determination
that the unborn are "eligible individuals."

Finally, the majority's approach will (1) unduly limit flexibility in the
administration of the AFDC program, and (2) present intricate and complex
administrative problems to the states.

Greco v. Orange Memorial Hospital Corporation,5l3 F.2d 873 (5th Cir. 1975)

Orange County financed the building and expansion of a hospital on county
property by issuing bonds, a gtant, and hospital time warrants. Orange County citizens
pav taxes to retire the bonds and time warrants. Orange Memorial Hospital, under the
auspices of a non-profit, charitable, tax exempt hospital corporation, leases the land and
hospital building from the county for one dollar per year and is exempt from all taxation,
state. local, and federal. The lease obligates the hospital corporation to serve the general
public, to admit indigent patients, to abide by the provisions of the Hospital Survey and
Construction Act, to provide the county auditor with a yearly financial report (and any
other information requested), and to obtain county approval before disposing of hospital
prt-ipert!.

Dr. John C. Greco joined the staff of Orange Memorial Hospital in 1960. In 1973,
::ter the United States Supreme Court invalidated the Texas abortion statute, performed
:icrt elective abortions before the hospital's board of directors adopted a motion of the
:te;ical staff to prevent further use of the hospital's facilities for the performance of non-
::e:apeutic abortions. After institution of this policy six of Dr. Greco's patients who
jes::ei non-therapeutic abortions were denied admission to the hospital.

Page 5



Dr. Greco filed suit against Orange Memorial Hospital Corporation, its board of
directors and medical staff, and the Commissioners Court of Orange County, seeking
deciaratory and injunctive relief, as well a damages for the allegedly unconstitutional
policl of preventing fuither use of the hospital's facilities for the performance of non-
therapeutic abortions. Prior to trial, the district court ordered the damage claim severed
and held in abeyance pending resolution of the other issues presented. The court found
the board of directors ultimately responsible for hospital policy and dismissed the medical
stall tiom the case. Subsequent to the presentation of Dr. Greco's evidence, the court
dismissed the remaining defendants holding that absent a showing of "state action" the
court \\'as without the subject matter jurisdiction required by 42 U.S.C. $ 1983 and the
Fourteenth Amendment to hear the case. We agree with the district court in all respects
and affirm.

Dr. Greco had standing to litigate on behalf of his patients who were allegedly
deprir-ed of constitutional rights and on his own behalf because of his individual
economic liberty interest.

Dr. Greco raises two difficult questions: The first is whether the district court
en'oneously decided that the actions of the hospital staff and the board of directors did not
constitute "state action" or "action under color of law." Dr. Greco asserts essentially that
Orange Memorial Hospital and Orange County are engaged in a symbiotic relationship,
that Orange County has delegated its authority to the hospital corporation, and the
hospitai is performing a public function, all of which indicate that the hospital should be
subject to constitutional restrictions. He takes issue with the district court's construction
ol Supreme Courl cases to the effect that he must show that Orange County is involved
in the very activity challenged in order to prove "state action." He argues that the
er idence shows the state to be a joint parlicipant in the operation of the private entity and
the state is perforce involved in the challenged activity.

The district court conectly held that a private hospital is subject to the provisions
u'ri -12 U.S.C. $ 1983 and the Fourteenth Amendment if its activities are significantly
at-tected with state involvement. Questions of "state action" arise when the state has
inr olved itself in the activity under scrutiny or when a private entity has of its own
r olition assumed a state or public function. A state's involvement may be manifested in
various ways: the state may sanction or seek to enforce the claims of private parties, may
give financial assistance to private institutions, may regulate the activities of private
orsanizations, or may employ private parties to promote state interests. Or a private party
:ral assume a governmental character by participating in activities such a those described
tn Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 97 L.Ed. 1152 (1953) or Marsh v.

-i.iobanta. 326 U.S. 501, 66 S.Ct. 276,90 L.Ed. 265 (1946). This case involves some
aspects of both state involvement and the assumption of a public function by private
parties. Under neither approach does the court feel the circumstances warrant imposition
t t- c onstitutional restrictions upon Orange Memorial Hospital.

Btu'ton v. wilmington Parking Authority, 365 u.s. 715, 81 s.ct. 856, 6 L.Ed.2d
15. t 1961) involved a somewhat similar but not identical situation. The Authority entered
iito long term leases with commercial tenants, including the Eagle Coffee Shoppe and
rllier conmercial tenants located at the parking facility owned by the Authority. The
E;gie Col}-ee Shoppe adopted a policy of racial discrimination, refusing to serve blacks.

Page 6



The iacilitl' was publicly owned, the restaurant's premises constituted physically and
tinancialll, integral parts of the State's parking project, and upkeep and maintenance of
the building were public responsibilities. The lease enabled the State to demand that
Ea-sie provide non-discriminatory service, and that the restaurant was located in a

buiiding devoted to public purposes. The Court found a degree of state participation in
Eagle's discrimination which was precluded by the Fourteenth Amendment. There are
sienificant differences between this case and Burton.

First, Orange Memorial Hospital is not accused of racial discrimination. The
doctrine of state action was developed primarily in the area of racial discrimination, and
the concepts developed in this area were necessarily broadly drawn. The policy of
Orange Memorial Hospital affects primarily only the internal affairs of the facility. The
interest of the hospital in ordering its internal administrative affairs outweighs the interest
ofthe people disadvantaged in this case.

Second, there is nothing approaching the symbiotic relationship between lessor
and lessee that was present in Burton. The lessor here has much more responsibility for
maintaining and operating the facility. There is also no showing of other "benefits
mutually conferred" as in Burton. The interdependence of the entities, so important to
the decision in Burton, is absent here. There is no nexus between the county's
involvement with the Hospital and the Hospital's abortion policy.

Finally, unlike the situations rn Marsh atd Terry, Orange Memorial Hospital is
not an entity exercising peculiarly govemmental functions which might, in the absence of
constitutional restrictions, be employees in derogation of a citizen's fundamental rights.

We affirm the judgment of the district court.

CLARK, Circuit Judge (concurring):
I am convinced that Orange County and this hospital enjoy the sort of symbiotic

relationship defined rn Burton.
I still would affirm because the particular claim asserted is not actionable. Doe

and Roe maintain that a state cannot forbid certain types of abortions, but they do not
create any duty on Orange County's part to fumish facilities for such operations.

Spears v. Circuit Court, Ninth J. D. Waruen City, Mississippi,5lT F.2d 360 (5th Cir.
t97s)

Lea Spears was convicted and sentenced to 10 years for the crime of abortion in
violation of Mississippi law, S 2223 Miss.Code 1942 (Supp. Code 1972lcodified as g 97-
3-3 Miss. Code 1972 as of the date of this opinion]. That conviction was reversed, a new
trial ensued, and she was reconvicted and resentenced and the conviction was affirmed
without opinion.

The Mississippi statute on which she was convicted criminalized abortion except
in cases in which the abortion were done by a duly licensed, practicing physician where
necessary for the preservation of the mother's life or where the pregnancy was caused by
rape.

The issues are as follows:
(1) Whether Roe v. Wade, 410 U.S. 113,93 S.Ct. 705, 35 L.Ed2d 147

5thCir-Abortion:\CaseSummaries.wps Page 7
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(1973) and Doe v. Bolron, 410 U.S. \79, 93 S.Ct. 739, 35 L.F,d.2d 201
(1973) render the Mississippi abortion statute unconstitutional and her
conviction void.
(2) Whether her indictment and jury instructions prejudicially tracked
unconstitutional portions of the abortion statute.
(3) Whether her sixth amendment right to confrontation was abrogated by
the prosecution's failure to produce all of the Bratley laboratory employees
who participated in obtaining, labeling, and testing the urine specimen.
(4) Whether she was denied due process by the state's alleged failure to
reveal to the jury any arrangement between the prosecuting attomey and
the prosecuting witnesses in return for their testimony against her, and by
the court's curtailment of cross-examination on this point.
(5) Whether $ 73-25-35 Miss.Code (1972) authorized her to perform the
abortion. That statute states: "Females engaged in the practice of
midwifery are not prohibited from such practice, but are entitled to engage
therein without a license."

The Mississippi Supreme Court and the three judge federal court
held the Mississippi abortion statute constitutional except for the limiting
subsections, "where necessary for the preseruation of the mother's life"
and "where pregnancy was caused by rape."

First, Spears argues that it is unconstitutional to sanction her
criminally for the performance of an abortion during the first trimester
when she could only be charged with practicing medicine without a license
for performing other medical procedures. To say that aperson is due equal
protection of the law is not to require identical treatment as long as the
distinctions between classes of people or classes of crimes are not
arbitrarily drawn. Citing authority. Roe explicitly recognized the state's
interest in protecting health and medical standards within its borders and
to that end stated, "[The state] may proscribe any abortion by a person who
is not aphysician;'41.0 U.S. 113, 165-166,93 S.Ct. 705,733,35L.Ed2d
747, 184 (1973). Also, the Mississippi statute is very similar to the statute
construed, severed, and partially validated in Doe. The state's interest in
protecting medical standards within its borders is sufficient to support
Mississippi's criminal prosecution of non-physicians who perform
abortions.

Second, the inclusion of the unconstitutional portions of the
abortion statute in the indictment or jury instructions does not invalidate
Spears' second conviction. The unconstitutional portions of the statute
merely imposed upon the prosecution a different burden of proof from that
required under the still viable section of the statute. Any evidence
produced by the state that the abortion was performed as necessary for the
preservation of the life of the mother or because of pregnancy caused by
rape was superfluous and in no way prejudicial.

Third, Spears was not denied her sixth amendment right to
confront adverse witnesses by the state's failure to produce all laboratory

5thCir-Abortion:\CaseSummaries.wps Page 8



T
I
I
I
Ir
I
I
I
I
t
I
I
I
I
I
I
Tt

personnel who participated in conducting the pregnancy test. The
Supreme Court has noted that the sixth amendment right to confrontation
does not perforce preclude the admission of any hearsay testimony. See

Durton y. Evans,400 U.S. 74,89, 91 S.Ct. 210,220 27 L.Bd.2d213,227
(1970). In Dutton, the Court articulated a number of considerations
relevant to the question whether the right to confrontation has been
abrogated. [The review of the record conducted by the court] clearly
demonstrates compliance with well established evidentiary rules and the
teachings of Dutton. Spears had ample opportunity to explore on cross-
examination any deficiencies in the state's proof on whether she was
pregnant. If any error was committed, it was merely evidentiary and does
not reach constitutional proportions. And even if constitutional error was
committed, it was harmless beyond a reasonable doubt. There was ample
positive and direct evidence which fully supports a finding of pregnancy
by the jury, including the testimony of Cynthia Ivey, a prosecution witness,
which was admitted without objection.

Fourth, presented with nothing but conclusory allegations or
improperly suppressed evidence of a bargain for testimony, and a record
which indicates a failure to employ procedures available to fully develop
such allegations, no constitutional issues.

Finally, $ 97-3-3 Miss. Code 1972 explicitly requires that any
person performing an abortion be a "duly licensed practicing physician."
There is nothing vague about the term physician. Furthermore, a complete
reading of $ 73-25-33 indicates that the art of midwifery does not include
the performance of abortions.

Judgment affirmed.

Poe v. Gerstein, 517 F.Zd 787 (sth Cir. 1975)

A pregnant married woman, a pregnant minor, and a physician challenged the
constitutionality of two provisions of the Florida Therapeutic Abortion Act, Fla.Stat.Ann.

$ 458.22(3) (Supp. 1975-76) seeking declaratory and injunctive relief. The provisions
require the consent of the husband of the pregnant wife unless he is voluntarily living
apart from the wife, or, if the pregnant woman is under eighteen and unmarried, the
consent of her parent, custodian, or legal guardian, before the woman can receive an
aborlion.

The district court entered declaratory judgment holding both sections of the statute
unconstitutional. No injunction was granted because the court anticipated that the state
would respect the declaratory judgment. The state of Florida appealed to the Supreme
Court advised that the declaratory judgment was appealable to the court of appeals.

W begin our inquiry as to the constitutionality of the parental consent
requirement by assessing the applicability of the fundamental right to an abortion
established rn Roe v. Wade,410 U.S. 113, 153-56, 93 S.CT. 705,35 L.Ed.2d 147 (1973).
At common law, minors, even matute teenagers were treated as property of their parents
who could make all decisions affecting them. In recent years, the Supreme Court has at
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least partially repudiated this view. The Court has specifically extended only certain
rights to minors and has consistently adhered to a case by case approach--carefully
limiting its language and holding to the facts before it--in adjudicating minors' rights.
\\-e therefore must look to the nature of the right itself in order to determine its
ar ailability to minors. The Constitution guarantees a zone of privacy, but only
"tundamental" rights are included within this constitutional guarantee of personal
priracy. 410 U.S. at 752-53,93 S.CT. 705,35 L.Ed.2d 147. The Court then concluded
that the right of privacy includes the right to an abortion, apparently because of the harm
that w'ould occur as a result of its denial. Id. at 153 , 93 S.Ct. at 727 .

While the Court has not spoken with regard to a minor's privacy rights,
application of the standard enunciated by the Court in Roe--the need for the right and the
dire consequences of its denial--would certainly dictate the availability of the right to
minors. Indeed, it would appear that all of the criteria of Roe apply with even greater
lorce to an unwed pregnant minor: teenage motherhood involves serious consequences
inciuding adverse physical and psychological effects upon the minor and her children, the
stigma of unwed motherhood, impairment of educational opportunities caused by the
need to drop out of school, and numerous other social dislocations. We therefore believe
that the fundamental right to an abortion applies to minors as well as adults.

Where fundamental rights are involved, "regulations limiting these rights may be
justified only by a 'compelling state interest"' and "legislative enactments must be
narrowly drawn to express only the legitimate state interests at stake." Roe v. Wade, 410
U.S. 113, 155,93 S.CT.705,35L.8d.2d147 (1973)(citations omitted). The state could
arguably rely upon four interests to defend the statute: (a) preventing illicit sexual
conduct among minors; (b) protecting minors from their own improvidence; (c) fostering
parental control; (d) supporting the family as a social unit.

As to detening illicit teenage sexual conduct, the relationship between this statute
with that interest is attenuated at best. The state can legislate directly against such
conduct, there is no evidence that a statute of this type would significantly affect illicit
sexual conduct among minors and Florida 1aw allows physicians to prescribe
contraceptives for any unmalried minor.

As to the argument that the state has an interest in protecting the minor from her
own improvidence, the statute indicates that the state is interested in the quality of the
abortion decision making process. The ability of the parent to improve the "quality" of
the abortion decision is questionable, for the ameliorative qualities of a third person's
wisdom and experience in this decision are uncertain. Moreover, there is no reason to
expect the parents to always act in the child's best interests as numerous cases have
noted. The statute would more nalrowly achieve the state's result if it called for parental
"consultation" rather than permission prior to abortion. For all these reasons, the statute
in question is not drawn with sufficient particularity to express only the state interests at
stake.

As to the fostering parental control justification, parental authority is not
unlimited. The parents my prohibit the abortion for reasons other than the minor's best
interests. Second, we do not believe that the statute is "necessary to the achievement" of
the state interests. The fact that the minor became pregnant and sought an abortion
indicates that parental control has diminished, if not evaporated entirely. Enforcing a
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single, parental decision when the minor is near to majority status by a blunt state statute
is extremely unlikely to restore parental control.

Finally, we must decide if the state's interest in maintaining the family structure is
stronger than the minor's fundamental right to abortion, and whether enforcing parental
prohibition against abortion is "necessary" to further this interest. In the abortion context
the requirement of parental permission is unlikely to achieve the state's aim of insuring
the preservation of the family. If a minor's pregnancy has fractured the family structure,
imposition of a parental prohibition of abortion cannot reasonably be expected to restore
the family's viability as a unit.

Moreover, the constitutionally protected privacy of the family can be justified as
much by first amendment associational value. The integrity of the family structure could
best be maintained without state encroachment upon the minor's fundamental right to
abortion, if the state refrained from interfering with the family decision-making processes
at all. Where the parent-child relationship is strong, the parent will have a great deal of
input into the abortion decision; where the parent-child relationship is broken down, the
parents will have less direct input. The importance of intrafamilial relationship and
family privacy is sufficient to outweigh the state's interest in the enforcement of the
parental prohibition.

We affirm the lower court's holding that the parental consent requirement is
unconstitutional.

The state asserts two justifications for the spousal consent requirement of the
Florida statute: (a) The state defends the statute as incidental to its general authority to
regulate the marriage relationship. (b) The State contends that the statute is necessary to
protect the rights of a husband whose wife desires an aborlion.

The state's societal interests do not justifi, its intrusion into all aspects of the
marriage relationship. The Supreme Court has specifically held that the married person's
right of privacy included the right "to be free from unwarranted governmental intrusion
into matters so fundamentally affecting a person as the decision whether t bear or begat a
child." Eisenstadt v. Baird, 405 u.s. 438, 453,92 S.Ct. 1029, 1039, 31 L.Ed.2d 34
{1972). Thus, the state's societal interest in this aspect of the marriage relationship is not
sufficiently "compelling" to justifr the statute.

The state's interest in protecting the husband's rights appears to be more
substantial, and the consent requirement might arguably be necessary to achieve the
protection of these interests. The common law recognized no interest of the father in the
tetus, nor were the criminal or toft law particularly concerned with such an interest. Until
recently, the fathers interest needed no protection because of the limited legal
circumstances allowing legal abortions. Although the father has paternal interests in his
children which the law recognizes, this does not dispose of the case. The statute only
requires that the woman obtain the consent of the husband. The husband may or may not
:e the lather of the child and seems therefore to base the husband's interests upon his
r:an'iage to the woman rather than his paternity of the fetus.

A more fundamental reason for our conclusion is that the fetus is not a person,
i,,.' r' Il-ade, 410 u.s. at 156-158, 93 s.cr. 705, neither is it "child." A father's interest
.: tl:e titus is not of equal importance with his interest in children with whom has a
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familial relationship. We do not believe the father's interest in the fetus is of sufficient
weight to force the woman to face the mental and physical dangers of pregnancy and
childbirth. Moreover, we believe that the state interest in the husband's interest in the
fetus is simply too attenuated to strip the woman of her fundamental right to privacy.

The husband has a strong interest in the procreative potential of his marriage. He
has a fundamental right to procreation. Skinner v. Oklahoma, 316 U.S. 535, 62 S.Ct.i 110,

86 L.Ed. 1655 (1942). The right to procreation becomes a meaningless right in the
absence of a willing partner. Skinner did not guarantee a procreative opportunity; it
merely safeguarded his procreative potential from state infringement. We do not read
Skinner to permit state infringement upon the woman's fundamental right to abortion.
The state may secure the man's procreative rights by merely making uncontested abortion
a ground for divorce. The man can then get remarried and the state can protect his
procreative interests without infringing upon the former wife's right to abortion.

Affirmed.

Feminist Women's Health Center v. Mohammad,586 F.2d 530 (5th Cir. 1978)

The Feminist Women's Health Center, Inc. (FWHC) brought this action for
injunctive and monetary relief against Drs. Mohammed, Curry, Knight, Crane, Griner,
Messer, and Palmer (individually and in his capacity as Executive Director of the Florida
Board of Medical Examiners (BOME)). The Center alleged that the doctors conspired to
boycott the Center's Tallahassee abortion clinic, to fix the prices for abortions in the
Tallahassee area in violation of federal and state antitrust laws, that the doctors
individually, and in combination attempted to, and in fact did monopolize the market for
providing women's health and abortion selices in the Tallahassee area. In addition, the
Center complained that certain tactics used by the defendants amounted under Florida law
to tortious interference with the Center's business relationships with its physicians. The
trial court granted summary judgment in favor of all defendants on all counts. The
doctors cross-appeal the trial court's ruling denying their motion for summary judgment
for lack of subject matter jurisdiction. We affirm the trial court's jurisdictional ruling and
its order with respect to the state law antitrust counts and reverse on all other points.

FWHC opened Women's Choice Clinic (WCC) in Tallahassee, Florida in 1914.
The FWHC keeps no full time physicians, but rather uses part-time physicians to perform
abortions, and, when possible, to provide "back-up" emergency services. All defendants,
except Palmer who is a physician who practices in Tallahassee and is Executive Director
of the Florida Board of Medical Examiners, are members of the gynecology and
obstetrics staff of Tallahassee Memorial Hospital.

Even before it opened its doors, the clinic was a matter of concern to the obstetrics
and gynecological staff at Tallahassee Memorial. The staff adopted a resolution that it
r.r'ould not "approve" the center if no member of the hospital staff were associated with
the Center.

Dr. Brickler decided to work for the clinic on condition that the Center not
adr ertise its services. Dr. McWilliams, another member of Tallahassee Memorial OB-
G\\ Staff also went to work for the Center.

In June of 7975, Linda Curtis gave an interview to the city's daily newspaper
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describing the clinic and favorably comparing its services with hospital abortion
procedures. The next day, Dr. Brickler quit working at the clinic, apparently because of
the ensuing article. The OB-GYN staff at Tallahassee Memorial concluded that
phl sicians should not associate with organizations that advertise their medical services
and to bring the matter of the clinic's advertising to the attention of the State Board of
\Iedical Examiners. Dr. Mohammad informed the Center that it should stop all
advertising and that those associated with it should not make speeches about the Center.

The OB-GYN staff took other actions that made it difficult for the clinic to hire
phvsicians. For example, they passed a motion that the Service write a letter to a private
organization of Tallahassee area physicians expressing the doctors' view that physicians
in the CMS should not associate with organizations that advertise their medical services.

Beginning in July or August of 7975, the clinic began to rely heavily on the
sen-ices of residents-in-training at the University Hospital in Jacksonville. The OB-GYN
Staff sent a letter to defendant Parmer, Executive Director of the BOME, stating that the
out-of-town doctors were performing surgery at the clinic without adequate provision for
continuous aftercare, in possible violation of the Florida Medical Practice Act. Dr.
Parmer visited and inspected the clinic. He informed Dr. Walker Whaley, a resident
ph1'sician form University Hospital in Jacksonville who was performing abortions at the
clinic. that Dr. Whaley's performance of abortions at the clinic were not illegal but that it
u'as unwise for him to get involved in something as controversial as the clinic. He
pointed out that he was setting himself up for malpractice liability because he could not
tbllow up on his patients because he was not licensed in Tallahassee. Dr. Whaley told the
Center he would not work for them until the controversy was resolved. He said he left
the clinic because of the advice given him by several people, and primarily because of the
controversy between the clinic and the Tallahassee medical community.

All the defendants except Parmer wrote a letter to the head of the residency
pro-sram at University Hospital informing him that several residents from his program
*'ere providing abortions at the WHC and advising him that WHC had no backup for
abortions performed.

After the suit was filed, the Capitol Medical Society passed a resolution,
cr.rauthored by Dr. Palmer, to support the defendants in the prosecution of this litigation.
The Center cites this resolution as the "consummation" of the alleged conspiracy.

MEMBERS OF THE OB-GYN STAFF

First, the Appellees argue that subject matter jurisdiction is lacking because the
rction complained of does not have the effect on interstate commerce requisite to liability
lrder the Sherman Act. The district court correctly determined based upon the facts, that
i't had jurisdiction of the Center's claims. This conclusion was based upon considerations
such as the nearness of the Georgia state line, the percentage of abortions for patients who
came to the clinic from Georgia, the revenue derived from those patients, out-of-state
:urchases of supplies and equipment and other factors.

fhe district court granted summary judgment in favor of Drs. Mohammad, Curry,
Crane. Knight, Griner, and Messer largely on the strength of the Noerr-Pennington
;trctrine. According to that doctrine, efforts to influence the government to take
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anticompetitive action cannot be made the basis of antitrust liability. Citations omitted.
Antitrust immunity extends to attempts to influence the executive and adjudicative
governmental bodies as well. Citations omitted. Petitioning activity is protected
"regardless of intent or purpose." Citations omitted. Protection does not extend to
purported petitioning that is in fact "a mere sham to cover what is actually nothing more
than an attempt to interfere directly with the business relationships of a competitor."
Citations omitted.

We hold that the communications, with the exceptions of the physicians' letter of
complaint to the BOME and their post-complaint activities in support of their position in
this lawsuit, are as a matter of law unprotected by the Noerr-Pennington doctrine. In
addition, a triable issue of fact remains as to whether the OB-GYN's letter of complaint
to Dr. Palmer was but a sham effort to influence government action.

The Center cannot base a right to recovery on the actions of Dr. Palmer and the
other members of Capitol Medical Society in adopting a resolution to provide moral and
financial supporl to the doctor's defense of this lawsuit. The first amendment protects
the right of competitors to join in petitioning courts and administrative bodies and entails
the right to band together for purposes of supporting litigation.

The defendant's claim of Noeru protection rests on a Florida statute that, in its
view, makes the OB-GYN staffs and the Capitol Medical Society integral parts of the
state's apparatus for regulating the practice of medicine. We are not persuaded that that
statute, $ 458.1201 of the Florida Statutes, makes medical review organizatrons public
regulatory bodies. Under the statute, ultimate authority to enact and enforce professional
standards and to adjudicate violations of law rests with the BOME. The important role in
Florida's regulatory scheme played by hospital medical staffs and medical societies is not
a governmental one.

There are triable issues of fact. We reject the arguments of defendant OB-GYNs.
This case, unlike cases cited by defendants involved joint action by defendants, not
unilateral actions by defendants motivated by sound business reasons. The argument that
the defendants acted based on the rule of reason (that their conduct was reasonable as a
matter of law) is weakened by the allegations of intimidation and coercion of physicians
and conspiracy to assure that the clinic would be unable to meet a standard of aftercare
which the defendants sought to enforce. Triable issues remain as to the genuineness of
the defendants' justification, the reasonableness of the standards themselves, and the
manner of their enforcement. Finally, there are issues as to whether there was damage to
the Center and whether the defendants were or are dangerously close to monopoly power.

DEFENDANT PALMER

The trial court granted Palmer's motion for summary judgment. Summary
judgment may be granted where there are no genuine issues of material fact. The
objective facts are largely undisputed. The crucial factual dispute concems the
charucteization of Palmer's conduct. This involves elusive questions of intent and
motive, the type of questions that should seldom be disposed of by summary procedures.
There is triable issues whether Dr. Palmer intended his communication to Dr. Whaley as
a subtle threat to Whaley's career or should reasonably have known that it would be
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construed as such, or whether Palmer simply intended, in all innocence, to give aluncular
advice to the young physician. There is also a factual issue as to whether Dr. Palmer
conspired with the defendant physicians.

Antitrust liability cannot be premised on anticompetitive market effects that are

imposed by an act of government. See Parker v. Brown,317 U.S. 341,63 S.Ct. 307, 87

L.Ed. 315 (1943). Dr. Palmer enjoys immunity to the extent that his conduct was within
the scope of the authority granted to the director of the BOME by the Florida legislature.
We find nothing in the Medical Practice Act justifring summary judgment in Dr.
Palmer's favor on the state action issue. The essence of the complaint against Palmer
seems to be that, pursuant to a conspiracy, he used the prestige of his position to coerce
Dr. Whaley into leaving the clinic. Thus, there is a conceivable theory of the case under
which Palmer may not be entitled to Parker immunity.

THE STATE LAW CLAIMS

A. Interference with Contractual Relations. The Center complained that
defendant's actions amounted to tortious interference with the clinic's business relations
with its physicians. The entry of summary judgment by the district court was eroneous.
Much of the activity that the Center complains of is not protected. Whether the non-
petitioning activity of OB-GYN amounts to tortious interference with business relations
must be determined at trial. If the doctors' activities went beyond mere persuasion and
included threats, we do not think the purity of their motivations, if any, would shield them
from liability.

Disputed fact issues remain as to whether Dr. Palmer's actions were within the
scope of his official capacities, and, if s, whether he acted in good faith.

B. The Florida Antitrust Statute. The district court ruled that Center's claim
under the Florida antitrust statute, $ 542.05 of the Florida statutes, is barred by the
holding of Moles v. Wite, Fla.App., 336 So.2d 427 (1976) cert. dismissed,355 So.2d
516 (Fla. 1978) that the statute does not reach the practice of medicine or the operation of
hospitals. Because we are convinced that the Florida Supreme Court would hold $
542.05 applicable to the medical profession, we are bound by the authority of the state
appellate court's Moles decision. We affirm.

CONCLUSION

Triable issues of fact underlying the Center's Sherman Act and common law tort
claims against all the defendants remain. The judgments in favor of the defendants are
REVERSED, and the cause is remanded for trial.

AFFIRMED IN PART. REVERSED IN PART and REMANDED.

THORNBERRY, Circuit Judge, specially concurring: I write briefly to emphasize
:::a'i our court has not held that Palmer has no Parker v. Brown exemption. I have no
*,-'-5, that there remains a triable issue as to Dr. Palmer's motive in calling Dr. Whaley.
B *l I do not believe the evidence is strong that Dr. Palmer was not acting within the
s;:fe of his authority.
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Aware lV'oman Clinic v. City of Cocoa Beach,629B.zd 1146 (sth Cir. 1980)

Appellants instituted this 42 U.S.C. $ 1983 action for declaratory, injunctive, and
monetary relief against the City of Cocoa Beach, Florida, the Cocoa Beach City
Commission, the city commissioners in their individual and official capacities, and the
citl' attorney. Appellants alleged that a municipal ordinance enacted by the city
commission providing for the licensing and regulation of abortion clinics and other "free
standing surgical out-patient facilities." Appellants alleged that the ordinance was
enacted to limit access to abortion and to circumvent the requirements of Roe v. Wade,
-+10 U.S. 113,93 S.Ct. 705, 35 L.Ed.2d 147 (1973). The district court declared the
ordinance unconstitutional as applied to appellants and permanently enjoined its
enfbrcement. The court also dismissed appellants' claims for damages.

Appellants applied to the court for an award of attorney's fees under 42 U.S.C.$
1988. The district coutt, after a full evidentiary hearing, denied any award for attorney
l'ees. Appellants appealed.

42 U.S.C.$ 1988 provides that in section 1981, 1982, 1983, 1985, and 1986
actions "the court, in its discretion, may allow the prevailing party * * I a reasonable
attorney's fee as part of the costs."

The district court first held that $ 1988 had been enacted to encourage members of
cenain groups who felt they had been discriminated against to seek relief and that since
the regulation of abortions by the City of Cocoa Beach did not contain a gender-based
classification, the ordinance did not discriminate on the basis of sex or any other suspect
t-actor. Therefore, the court held, it would be unjust to award attomey's fees.

We find that the district court's application of $ 1988 is too limited. Recent
Supreme couft cases make it clear that the district court's application of $ 1988 is far too
limited, and that $ 1988 applies to all types of $ 1983 actions, not merely those alleging
:nr idious discrimination based on suspect classification. That $ 1988 should apply in the
.nstant case is even more apparent in light of the Supreme Court's recent action in
-\lcthoning Women's Center v. Hunter, _ U.S. _, 100 S.Ct. 3006,65 L.Ed.2d 1110

980) vacating and remanding 610 F.2d 456 (6th Cir. 1979). The Court vacated and
:emanded to the Sixth Circuit to further consideration in light of New York Gaslight Club
'"' C'cu'ey,447 U.S. _, 100 S.Ct.2024,64L.8d.2d723 (1980) andSupreme Court of
, ;,'ginia v. Consumers Union of the United States, Inc., 446 U.S. _, 100 S.Ct. 1967,64

-.EJ.ld 641 (1980). Both New York Gaslight Club and Consumers Union support an
,',,' ard of attorney's fees in Mahoning. The nature of the question presented in Mahoning-
-::: constitutionality of a city ordinance restricting first trimester abortion facilities--is
: -: br itself a special circumstance justiflring denial of a fee award. Thus, the district
: -;:: in this case was incorrect when it denied a fee award on grounds that their suit did
: . . :llege invidious discrimination.

The second reason the district court gave for denying attorney's fees was the
:., '::ral impact which would fall on the individual taxpayers who had not participated in
:-., ::scriminatory act. We have rejected a similar argument before. The financial
.r.t:.- of a fee award on the taxpayers of Cocoa Beach is clearly not a "special
:,:-*ns:ance justiSzing the denial of attorney's fees under section 1988. A party
::;',.-.itts in a $ 1983 action should ordinarily recover an attorney's fee unless special
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circumstances would render such an award unjust. Johnson v. Mississippi, 606 F.2d 635,
636 (5th Cir. 1979); 11976l U.S.Code Cong. & Admin.News, pp. 5908, 5912, citing
Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 402, 88 S.Ct. 964, 966, 19

L.EdZd 66 (1968). Under existing Supreme Court guidelines, no such legally recognized
circumstances are present here.

REVERSED AND REMANDED.

Women's Community Health, Etc. v. Texas Health, Etc., 685 F.zd 974 (Sth Cir. 1982)

The Women's Community Health Center, a medical facility offering first
trimester abortions, pregnancy counseling, and related health care, opened in Beaumont,
Texas. The Texas Health Facilities Commission (the "Commission") notified the Center
that it appeared to be operating in violation of the State Act which requires a person to
obtain a "certificate of need" from the Commission before opening a "health care
facility." The Center had not applied for a certificate of need. The Commission filed an
action against the Center in state district court, asking the court to enjoin the Center from
operating 'ounless and until the Center obtains a Certificate of Need from the
Commission." The Center eventually applied for a certificate of need. The Commission
held a hearing and denied the Center's application. The Center has never ceased to do
business since opening..

This action was brought by the Center, two medical doctors and three pregnant
women against the Commission, its members, and the attorney general of Texas. The
Center sought an injunction restraining the Commission from requiring a certificate of
need, or directing the Commission to grant a certificate of need. The Center also filed a
second action in state district court: a petition to review the decision of the Commission.

The federal district courl granted defendant's motion to dismiss. Plaintiffs appeal.
In a series of cases beginning withYounger v. Harris, 401 U.S. 37, 91 S.Ct.746,

27 L.Ed.2d 669 (1971), the Supreme Court has "espouse[d] a strong federal policy against
federal court interference with pending state judicial proceedings absent extraordinary
circumstances." Middlesey County Ethics Comm. v. Garden State Bar Ass'n, _ U.S.

_,702 S.Ct. 2515, 252I,73 L.Ed.2d 116 (1982). "The policies underlying Younger are
fully applicable to noncriminal judicial proceedings when important state interests are
involved." 102 S.Ct. at2521. The Court has held that federal courts should abstain from
considering constitutional challenges in various situations where state actions were in
progress. The Court has framed three questions that should be asked to determine
whether abstention is appropriate :

Jirst, do fthe state proceedings] constitute an ongoing state judicial
proceeding:. second, do the proceedings implicate important state interests;
third, rs there an adequate opportunity in the state proceedings to raise
constitutional challenges.

First. The state enforcement action is "an ongoing judicial proceeding." We
cannot fault the attorney general for hesitating to actively litigate the enforcement action
while the Center was seeking a federal court injunction to restrain that action. The state is
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no\\' attempting to enforce its law against the Center in the state action, and the plaintiffs
\\ ant a federal courl to enjoin that action.

Second. We conclude that the state enforcement proceeding "implicates
important state interests." The state set up a statutory program of comprehensive
planning for the expansion of health-care services in order to "insure that health-care
sen'ices are made available to all citizens in an orderly and economical manner."
Tex.Rer.Civ.Stat.Ann. art 4418h, $ 1.02 (Vernon Supp. 1982). The state's efforts to
procure compliance with the requirements of the State Act would be severely impaired
\\ ere \\-e now- to hold that a federal coufi may enjoin the state enforcement proceeding
rather than require those charged with violations to raise their constitutional claims in the
state forum.

Furthermore, the relationship between the State Act and the Federal Act supports
abstention.

Third. Texas law appears to raise no procedural barriers to the Center's assertion
oiits constitutional challenges. The interests of theparties inthis case are so completely
intertn'ined that the same Younger bar must apply to all.

AFFIRMED.

Margaret S. v. Edwurds,794F.2d994 (Sth Cir. 1986)

\ote. Footnotes are good sources for caselaw and law review articles criticizing Roe,
lou'er court opinions criticizing Supreme Court opinions, etc. The court also mentions
:rior attempts by Louisiana to exercise its police power over abortion.

On appeal from the United States District Court for the Eastem District of
Louisiana, the Fifth Circuit is asked to decide the constitutionality of two statutory
provisions through which Louisiana has sought to regulate the practice of abortion. One
rror ision requires the attending physician to inform his patient, within twenty-four hours
aiter she undergoes an abortion, that she may exercise one of several options for the
iisposition of the fetal remains. The other forbids "experimentation" on the fetal remains
.-rf an abofiion.

The court relies on clearer and narrower grounds than the district court, neither
appror-ing or disapproving of the rationales of that court, and the first provision is
declared unconstitutional under City of Alcron v. Alcron Center for Reproductive Health,
I,:c' 462 U.S. 416, 103 S.Ct. 2481,2502,76 L.Ed2d 687 (1933). Alcron invalidated a
statute which required physicians to personally disclose certain information to women
"retbre performing an abortion because this "unreasonable" insistence might "in some
cases add to the cost of providing abortions." 103 S.Ct. at2502. It follows afortiori that
Lu-ruisiana's statute-which insists that physicians personally drsclose the /ess important
i i tbrmation about dispo sition of fetal remains--is unconstitutional.

With regard to the second provision, the court neither approves or disproves the
reasoning of the district court. Rather it finds the statutory provision unconstitutional
':ecause the use of the terms "experiment" and "experimentation" makes the statute
impermissibly vague. Expert testimony offered unrebutted testimony that physicians do
it.ri &fld cannot distinguish clearly between medical experiments and medical tests.
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Therefore, this statute "simply has no core" that unquestionably applies to certain
activities, and we hold that it is unconstitutionally vague.

JERRE S. WLLIAMS, Circuit Judge, specially concurring:

I disapprove of the majority opinion emphasizing the criticism of the Supreme
Court's abortion jurisprudence by dissenting Supreme Court Justices and the citation of
lan revier,l'articles attacking the Supreme Court Decisions.

The provision forbidding "experimentation" on the fetal remains of an abortion is
not vasue. [Rationale given for that conclusion]. I would invalidate the provision because
it lails to bear a rational relationship to an important state interest.

As to the constitutionality of the provision conceming disposal of fetal remains,
the majority's view encourages the state to amend its statute to force a woman to be
informed of the options even against the conclusion of her attending physician that such a

notification would be harmful to her. Thus, the statute would inhibit a physician's duty of
care to his or her patient even if it were amended to remove the duty of required
notification from the physician and place it upon someone else. [Various rationale given:
e.g.. Informing a woman who has just had an abortion that the fetal remains can be
disposed of in this way appears to be nothing more than a cruel tactic to induce a feeling
of guilt.] Because the provision unduly straitjackets an attending physicians' professional
judgment in the care of his or her patients who desire aboftions, it presents an
unconstitutional infringement on a woman's reproductive freedom.

Sojourner T v. Edwards, 97 4 F.2d,27 (sth Cir. 1992)

On June 18, 1991, Louisiana passed an abortion statute making it a crime to
perform an abortion or prescribe a drug which induces abortion except (1) where
necessary to preserve the life or health of the unborn baby or to remove a dead unbom
chi1d, (2) where necessary to save the life of the mother, (3) when the pregnancy is the
result of rape, and (a) when the pregnancy is the result of incest. 1991 La. Acts 26.
Certain requirements attach to the last two exceptions. No criminal liability attaches to a
\\'oman seeking or procuring an abortion.

The district court struck down the Statute, holding that because Roe v. Wade is
still good law, the Statute is unconstitutional.

Various arguments are made for striking down the statute on grounds other than
that given by the district court.. Soujourner, et al., argue that we should decide this case
on the statutory grounds that the Statute is preempted by FDA regulations and the Food,
D*9, and Cosmetic act or on alternative grounds that we should affirm the district court
i,.'cause the Statute violates the Commerce Clause, on the grounds that the Statute is
-rnconstitutional under Griswold, or on the grounds that the Statute is unconstitutional
;nder Roe. Dr. Okpalobi argues that the statute is unconstitutionally vague.

This court can affirm the district court's judgment on any grounds supported by
::re record. Plaintiffs brought afacial challenge to the constitutionality of the statute. The
;istrict court judgment held the Statute unconstitutional under Roe. The facts in the
record do not supply the information necessary to address the preemption arguments.
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Additionally, we are not applying a new interpretation of the Constitution to decide the
case; we are only applying the clear holding of Planned Parenthood v. Southeastern
Pennsylvania v. Casey, _ U.S. _, 1 12 S.Ct. 2791, 120 L.Ed2d 674 (1992).

Because Dr. Okpalobi raises the vagueness issue and Planned Parenthood of
Louisiana argues that we should abstain from deciding this case because there is a
pending state court challenge to the Statute under the Louisiana Constitution for the first
time on appeal, we do not address those concerns.

In conclusion, we hold that the Louisiana statute, on its face, is plainly
unconstitutional under Casey because the statute imposes an undue burden on women
seeking an aboftion before viability.

AFFIRMED.

EMILIO M. GARZA, Circuit Judge, concurring specially:

Casey reaffirmed the essential holding of Roe that a woman has the right to
terminate her pregnancy before viability.

Casey causes me concern. Casey is not about abortion, it is about power. "[T]he
Constitution says absolutely nothing about fabortion], and . . . the longstanding traditions
of American society have permitted [abortion] to be legally proscribed." Casey at _
L.S. at _, 112 S.Ct. at2874 (Scalia, J., dissenting)(footnote omitted)(citation omitted).
Casey "decorate[s] a value judgment and concealfs] a political choice." Id., _ LI.S.

_. 112 S.Ct. 2875. If this assessment is correct, the Court's reaffirmance--whether
r ierved as a good or bad result--has accelerated the Court "towards systematically
eliminating checks upon its own power; and [at least wtth Roe and Caseyl it [has]
succumb[ed] [to this temptation]". k1.., _U.S._, 112 S.Ct. at2874.

Because the decision to permit or proscribe abortion is a political choice, I would
allow' the people of the State of Louisiana to decide this issue for themselves.
\onetheless, I acknowledge that Casey controls, and therefore, I concur.
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